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BOGEN FAMILY LAW GROUP
JUDY BOGEN, ESQ.

State Bar Number 100332
15760 Ventura Boulevard

7th Floor

Encino, California 91436
Telephone: (818) 788-8100 g @
Facsimile: (818) 788-8101 \ Californie
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Attorneys for Petitioner,
DANA REES
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FOR THE COUNTY OF LOS ANGELES

In re the Marriage of Case No. BD 617933
PETITIONER’S EVIDENTIARY
MOTION IN LIMINE TO STRIKE ALL
TESTIMONY/FINDINGS
REGARDING RESPONDENT’S
WAIVER OF
PSYCHOTHERAPIST/PATIENT
PRIVILEGE AND HEARSAY
TESTIMONY OF THIRD PARTY
WITNESSES AND TO STRIKE PPA
FINDINGS BASED ON SAME

#jO-
DATE OF HRG: _9-19-18
TIME: 1:30 p.m.
DEPT: 63 ‘

PETITIONER: DANA REES
and

RESPONDENT:  JONATHAN REES
AKA GREG ELLIS

Rl S L L MRS e e g

[Before Honorable Steven Cochran,
Judge of the Superior Court]

This Court assigned this matter for a PPA Assessment, which has gone
forward before Diane Devilliers. Petitioner is informed and believes that Respondent
purportedly for the first time waived his psychotherapist/patient privilege to such
Assessor and allowed the disclosure of information to the PPA by the therapists,
who have not been allowed to be subject to discovery in this matter. Ms.Devilliers

cannot be allowed to testify as to any of the testimony nor information she received

1
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from such therapists. Further, since Ms. Devilliers was allowed to rely on such
information any findings by Ms. Devilliers must be stricken and she cannot be allowed
to testify in this matter.

During the past over two years that this matter has been pending, Respondent
has steadfastly refused to waive his psychotherapist/patient privilege so that this

Court would have critical and important information regarding Respondent’s mental

“health. Judge Iwasaki recognized that the safety of the children needed to be

protected by this Court and that without this information, the Court did not have any
information from which it could make any other orders other than monitored visitation.

Consequently, Petitioner has been barred from conducting any discovery and from

" deposing and cross-examining important witnesses on this issue. Respondent cannot

now be permitted to proffer any evidence on the issue of his purported mental health
without allowing Petitioner the opportunity to conduct all of the discovery that she has
been precluded from doing. Respondent’s mental health history is critical to this
Court’s determination as to whether monitored visitation should continue in order to
protect the two minor children, Charlie and Smith.

Further, Petitioner preserved all of her objections based on hearsay in

connection with this PPA assessment. Consequently, pursuant to People v. Sanchez
(2016) 63 Cal. 4™ 665, and other subsequent cases, including People v. Acuna

(2017) 9 Cal.App.5th 1 and Conservatorship of KW. (2017) 13 Cal.App. 5™ 1274,
which expands the Sanchez holding to civil cases, including the issue of hearsay
testimony by an evaluator or other similar PPA assessor, Petitioner will not allow this
PPA to testify as to any hearsay or other third party statements made to her by third
party witnesses, especially when these third party withesses were never disclosed to
Petitioner and especially when Petitioner has never been allowed the opportunity to
confront those third party witnesses by taking their depositions and/or by allowing their
cross-examination at the hearing in this matter (after being allowed to conduct

discovery). Petitioner will be interposing a hearsay objection to any testimony

2
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® | o
regarding third party statements made to the Ms. Devilliers from any third party
witnessés. Such third party witnesses will have to separately provide testimony to this
Court and their depositions will have to be allowed to be taken by Petitioner b/rior to
their testimony, especially of therapists for whom privilege previously asserted by
Respondent.

Respondent’s attempts to circumvent his having invoked his privileges
and his further attempts to use such hearsay statements and information for this
hearihg cannot be allowed by this Court. Respondent is attempting to use such
witnesses and information directly against Petitioner, knowing that Petitioner has been
éxpressly precluded from taking any discovery.

Respondent has never allowed the waiver of his psychotherapist/patient
privilege so that Petitioner could undertake all discovery concerning his many
psychiatric hospitalizations and to obtained discovery from all of Respondent’s
therapists, including taking their depositions. Respondent now is attempting to have
such information be considered by the PPA and this Court because he believes it
will now “benefit” him. The disclosure of this privileged information at this time
substantially prejudices Petitioner who has not been allowed to conduct any discovery
in this matter. Petitioner’s objection to the disclosure of any such prior privileged
information is in addition to Petitioner’s objection to such third party testimony as
hearsay. Petitioner also will be asserting that any such testimony as to third
party statements constitutes hearsay.

On January 22, 2018, the Court held a Trial Setting Conference in this matter.
A true and correct copy of the Transcript from these proceedings is attached hereto
as Exhibit “1" and is incorporated herein by this reference. Atthe TSC, Respondent
had proffered the names of three therapists as his witnesses for trial. Throughout the
hearing on January 22, 2018, Petitioner's counsel asserted that if Respondent was
now going to waive his “psychotherapist/patient privilege”:that Petitioner would have to

move forward with discovery, including Respondent’s deposition. The Court was very

3
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clear that the therapists’ testimony could not be used for any purpose in this matter,
including any hearing. _

THE COURT: 1 will tell you so there’s no guessing. If the
Respondent waives the privilege and says these witness
will testify, then depositions will be allowed.

I mean, I'm not going to - I'll order the parties
to cooperate. I'm not going to put this off a year.‘ But that will
happen.

If he says no, he doesn’t waive the privilege, then
they won’t be called. They can’t be called by anybody,
and they won’t testify. But I'd like to get that settled now
if possible, or we’ll have to brief that very soon.

Because at least, | think, the Petitioner is right.
Putting them on the list raises the issue. | don’t think that
act by itself constitutes a knowing waiver of all therapist-
patient privileges by itself. But it raises the issue.

So you have an election to make. Perhaps now.

So what's the election.”

[Page 5, I. 23- Page 6, 1.14.”

The Court further found that based on Respondent’s waiver of his
psychotherapist/patient privilege, that Respondent waiver continues through the
trial in this matter.

THE COURT: So in some way, it doesn’t matter. The waiver
is for all communications up to when the witness
testifies.”

[Page 10, II. 8-10.]

MIL re 10-19-18 hrg.wpd/10/17/18/[JB ] CASE NO. BD617933
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In addition to obtaining discovery from the therapists, Petitioner was in
addition not allowed to pursue discovery consisting of psychiatric hospitals, and other
psychiatric records, including the DCFS records pertaining to Respondent. When the
issue of this additional need for discovery was raised by Petitioner on January 22,
2018, the Court further determined that all of this discovery would be allowed to be
taken by Petitioner:

THE COURT: To the extent the therapist that Respondent
intends to call, and has waived privilege to, reviewed
hospital documents, talked to other physicians or therapists,
or anyone else order to treat the Respondent, prepare for
any encounters with Respondent, testifying or formed opinions,
that would be fair game.”
[Page 14, 11.18-23.]

At the hearing, Respondent expressly advised the Court that he was
NOT waiving his psychotherapist/patient privilege.

MR. SALICK: Respondent will withdraw all three witnesses
from his witness list. He cannot afford to keep going. He
cannot afford the prospect of more motions and court
appearances.

He’s very concerned about proving to this

Court — to the trial court and to this court of his mental
stability. But he just can’t keep coming back to continue
the trial setting conference date.

| So after conferring with him, we agreed to
withdraw the three mental health professionals from our
witness list.”

[Page 21, 1.16-26.]
1
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MS. BOGEN: So that would be - - | just want to
make sure — Dr. Katrina Wood, Dr. Gary David, and
Susan Mendenhall, correct?

MR. SALICK: Yes.”

[Page 21, |. 28 - Page 22, 1.3]

Petitioner is informed that Respondent in fact has called these three
mental health professionals and perhaps other mental health professionals to
testify on Respondent’s behalf and to provide information and documents to
Ms. Devilliers, as part of the assessment. Respondent has clearly attempted to
circumvent the express representations he made to this Court on January 22, 2018.
On the basis of Respondent’s representations to the Court on January 22, 2018,
discovery did not proceed and no depositions were taken. Now, Respondent
is attempting to sandbag Petitioner and provide improper testimony to this
Court on the issues before the Court.

In the landmark case of A&M Records, Inc. v. Heilman (1977) 75 Cal.App.3d
554, 142 Cal.Rptr. 390, the defendant attempted to introduce testimony and
documents at trial for which he had expressly taken a “privilege” during discovery.
The Court of Appeal confirmed the Trial Court’s decision that a party who have
asserted a privilege to prevent discovery could not be allowed to use that very
testimony and information that had been blocked in discovery.

Likewise in the instant case, Respondent repeatedly has asserted his
privileges against any discovery which in any, shape or form concerns his
mental history and his psychotherapist/patient privilege. On January 22, 2018,
he confirmed his assertion of the privilege and withdrew the three therapists
witnesses on his witness list for trial. As such, the Court did not have to address
Petitioner’'s requests for discovery which would have flowed from Respondent’s
waiver of the privilege. The Court recognized that Petitioner would be entitled

to undertake discovery on the issues of Respondent’s mental condition not only

8
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from his therapists but from various other third party sources, such as hospitals,
other therapists, and other third party witnesses.

On September 12, 2018, Petitioner's counsel raised all of these issues
when the parties were meeting with the PPA. Petitioner's counsel raised this
very concern that Respondent would be waiving his privilege to the PPA. Petitioner's
counsel confirmed that she would be bringing this motion to have the PPA’s testimony
and findings precluded by the Court on the basis that Respondent could not “suddenly”
waive his privileges.

On the basis of the foregoing, Petitioner requests that the Court strike
the PPA’s testimony regarding any information received from Respondent’s
therapists or related information regarding Respondent’s mental stability. In addition,
the PPA’s findings must be stricken as the “bell cannot be unrung” as to what the
PPA considered.

In addition, Petitioner has no waived Sanchez and its progeny
to allow the introduction of any hearsay evidence from third party witnesses by
the PPA. As such, all such third party statements or information must be stricken
on the basis of hearsay in this matter.

Respectfully submitted,
BOGEN FAMILY LAW GROUP

Dated: October 17, 2018 By:

— JUDY BOGEN
Attorneys for Petitioner, DANA REES

T PETITIONER'S MOTION IN LTMINE TO STRIKE TESTIMONY/FINDINGS OF PPA—
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EXHIBIT 1




SUPERIOR COURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF LOS ANGELES

DEPARTMENT NO. 63 HON. BRUCE G. IWASAKI, JUDGE

IN RE THE MARRIAGE OF

PETITIONER: DANA REES

AND CASE NO. BD 617933

RESPONDENT : JONATHAN REES

REPORTER'S TRANSCRIPT OF PROCEEDINGS

MONDAY, JANUARY 22, 2018

APPEARANCES:

FOR PETITIONER: BOGEN FAMILY LAW GROUP
BY: JUDY BOGEN, ESQ.
15260 VENTURA BOULEVARD
SUITE 1500
SHERMAN OAKS, CALIFORNIA 91403
(818) 788-8100

FOR RESPONDENT: SALICK FAMILY LAW GROUP
BY: NICHOLAS A. SALICK, ESQ.
9595 WILSHIRE BOULEVARD
SUITE 900
BEVERLY HILLS, CALIFORNIA 90212
(310) 4952-4324

SANDRA GECO, CSR NO. 3806
OFFICIAL REPORTER




CASE NUMBER: BD 617933

CASE NAME: DANA REES V. JONATHAN REES
LOS ANGELES, CA; MONDAY, JANUARY 22, 2018
DEPARTMENT NO. 63 HON. BRUCE G. IWASAKI, JUDGE
REPORTER: SANDRA GECO, CSR NO. 3806
TIME: 9:10 A.M.

APPEARANCES : (AS NOTED ON TITLE PAGE.)

(THE FOLLOWING PROCEEDINGS WERE HELD

IN OPEN COURT:)

THE COURT: GOOD MORNING. NUMBER FOUR, PLEASE.
BD617933.
APPEARANCES, PLEASE.
MS. BOGEN: GOOD MORNING, YOUR HONOR.
JUDY BOGEN APPEARING ON BEHALF OF
PETITIONER, DANA REES, WHO IS PRESENT.
MR. SALICK: GOOD MORNING, YOUR HONOR.
NICHOLAS SALICK FOR THE RESPONDENT, WHO IS
PRESENT AT COUNSEL TABLE.
THE COURT: ALL RIGHT. GOOD MORNING.
LET'S HAVE THE PARTIES PLACED UNDER OATH.
THE CLERK: IF YOU'LL BOTH STAND, RAISE YOUR RIGHT

YOU DO BOTH SOLEMNLY AFFIRM TESTIMONY YOU
WILL GIVE IN THE CAUSE NOW PENDING BEFORE THIS COURT
SHALL BE THE TRUTH, THE WHOLE TRUTH, AND NOTHING BUT THE
TRUTH.
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THE PETITIONER: YES.
THE RESPONDENT: I DO.
THE COURT: THERE ARE TWO MATTERS ON CALENDAR
TODAY. ONE IS A TRIAL SETTING CONFERENCE. THE OTHER IS
A REQUEST FOR MODIFICATION OF CUSTODY AND VISITATION.
IT'S INITIATED AS AN EX PARTE APPLICATION DECEMBER 14.
THERE ARE ALSO A COUPLE EX PARTES THAT WERE
MADE DECEMBER 18 WHEN THIS COURT WAS DARK. THE PARTIES
APPARENTLY REACHED AN AGREEMENT THERE THAT JUDGE LEWIS
SIGNED. SO I'M NOT GOING TO UPDATE THAT. I'M GOING TO
MOVE IT.
LAST YEAR THE COURT SET THIS DATE FOR A
TRIAL SETTING CONFERENCE. AT THAT TIME, MR. SALICK WAS
NEW TO THE CASE. THE COURT SET A NUMBER OF DEADLINES FOR
DISCOVERY, MEETING AND CONFERRING AND THE LIKE.
| SO LET ME HEAR FROM THE PARTIES ABOUT
READINESS FOR TRIAL.
SO FIRST PETITIONER. THEN RESPONDENT.
MS. BOGEN: SO WE HAVE AN ISSUE THAT NEEDS TO BE
ADDRESSED ABOUT WITNESSES.

: THE RESPONDENT SERVED ME WITH A POTENTIAL
WITNESS LIST LAST WEEK. AND WE HAVE THE SAME "HEILMAN"
ISSUE THAT WE HAD A COUPLE MONTHS AGO. THAT IS, THAT NOW
FOR TRIAL, EVEN THOUGH RESPONDENT HAS CLAIMED THE
PSYCHOTHERAPIST-PATIENT PRIVILEGE THROUGHOUT THESE
PROCEEDINGS, HE HAS LISTED THREE THERAPISTS THAT HE'S NOW
THINKING HE'S GOING TO CALL AS WITNESSES AT TRIAL.

ACTUALLY, I WANTED TO ASK THIS COURT -- I
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WANTED TO MAKE A MOTION TO EXCLUDE THOSE WITNESSES ON THE
BASIS OF "A & M V. HEILMAN." THAT HE HAS TAKEN THE -- HE
HAS CONSISTENTLY TAKEN THE PSYCHOTHERAPIST-PATIENT
PRIVILEGE AND CAN'T HAVE THESE THERAPISTS NOW TESTIFY.

I NEED THAT HEARD BEFORE YOU, YOUR HONOR.
I'M HOPING YOU WILL. BECAUSE IF YOUR HONOR SAID, "I DENY
THAT MOTION," THEN MY REQUEST IS GOING TO BE TO TAKE
THOSE THREE THERAPISTS' DEPOSITIONS.

THE COURT: YES. I UNDERSTAND.

ALL RIGHT. ASIDE FROM THAT -- AND MAYBE
IT'S DIFFICULT TO SAY -- TO ANSWER ASIDE FROM THAT. IS
THERE - -

MS. BOGEN: IT'S A SIGNIFICANT --

THE COURT: IS THERE ANY REASON THAT A TRIAL CAN'T

PROCEED?
THAT IS, I'M NOT SURE WHAT THE ISSUES WOULD
BE ON PROPERTY AND SUPPORT AND ALL THE OTHER THINGS THAT
WOULD NORMALLY COME UP.
MS.lBOGEN: RIGHT. THE OTHER ISSUES WE WOULD
PROBABLY BE READY TO PROCEED ON.
THE COURT: ALL RIGHT.
MS. BOGEN: BUT THIS IS A PRETTY SIGNIFICANT
ISSUE. I DON'T KNOW WHEN THEY'RE GOING TO BE -- I DON'T
KNOW WHAT ISSUES ARE GOING TO COME UP.
AND ACTUALLY, BASED UPON THE FACT THAT HE'S
NOW WAIVING THE PSYCHOTHERAPIST-PATIENT PRIVILEGE, I NEED
TO ALSO TAKE THE RESPONDENT'S DEPOSITION.

THE COURT: WELL, I'M NOT SURE IF THAT FOLLOWS.
!




I'M NOT SURE THERE'S A WAIVER SIMPLY BY

LISTING SOMEONE ON THE WITNESS LIST.

MS. BOGEN: WELL --

THE COURT: BUT --

MS. BOGEN: -- HE'S INDICATING THAT -- I HAVE TO
ASSUME THAT THESE THREE THERAPISTS ARE GOING -- HE'S
GOING TO BRING THEM TO TESTIFY. AND THOSE ARE GOING TO
BE THE ISSUES.

THE COURT: I UNDERSTAND.

MS. BOGEN: OKAY.

THE COURT: SO LET ME ASK ON THE RESPONDENT'S

SO MR. SALICK -- I WANT TO DEAL WITH THE

THERAPIST ISSUE IN A MOMENT. BUT ASIDE FROM THAT ISSUE,
IS RESPONDENT READY FOR TRIAL?

MR. SALICK: YES.

THE COURT: ' ALL RIGHT. SO ON THE ISSUE OF THE
THERAPIST, WHAT THE COURT WOULD BE INCLINED TO DO IS GIVE
' THE PARTIES A RULING. |

BEFORE‘THEY SHOW UP AT AN ASSIGNED TRIAL,
ONE SIDE HAS TO MAKE A MOTION IN LIMINE, AND EVERYTHING
BLOWS UP THAT -- ESPECIALLY WITH EXPERTS, GETS VERY
EXPENSIVE. EITHER YOU HAVE TO JAM IN A DEPOSITION AND
ORDER AN EXPEDITED TRANSCRIPT AND PAY THEM THEIR FEES AND
EVERYTHING ELSE, OR NOT.

SO WHAT'S RESPONDENT'S POSITION GOING TO BE
"WITH RESPECT TO THESE THERAPISTS?

MR. SALICK: WELL, THE COURT JUST BROUGHT UP THE




ISSUE OF WHETHER -- MENTIONED AN EXPERT WITNESS.

WITH RESPECT TO THE MENTAL HEALTH
PROFESSIONALS WE LISTED ON OUR WITNESS LIST, PUTTING
MR. PERLMUTTER ASIDE, WOULD THEY BE CONSIDERED EXPERTS?

YES. I GUESS THEY WOULD. THEY WOULD BE
CONSIDERED EXPERTS BECAUSE THEY WOULD BE PROVIDING THEIR
EDUCATED OPINION WITH RESPECT TO THEIR TREATMENT OF
RESPONDENT .

THE COURT: WELL, I WANT TO SEPARATE OUT TWO

DIFFERENT THINGS.

WHETHER SOMEONE IS DESIGNATED AS AN EXPERT
AND IS GIVING EXPERT TESTIMONY, AND THE WAY THEY'RE
DESIGNATED AND ALL THAT, THE CODE OF CIVIL PROCEDURE HAS
AN EXTENSIVE PROCEDURE FOR, WHICH DOESN'T WORK SO WELL IN
OUR COURT BECAUSE YOU DON'T HAVE A TRIAL DATE YET.

SO THE DATE FOR DESIGNATING EXPERTS AND
DOING THE EXCHANGE DOESN'T HAPPEN.

THAT NEVER GIVES ANYBODY ENOUGH TIME ANYWAY
EITHER WAY IT'S DONE, THE CODE OF CIVIL PROCEDURE. BUT
WE'LL PUT THAT POINT ASIDE. THE ISSUE IS A PRIVILEGE
ISSUE AND A WAIVER ISSUE.

MR. SALICK: YES.

THE COURT: I WILL TELL YOU SO THERE'S NO

GUESSING. IF THE RESPONDENT WAIVES THE PRIVILEGE AND

SAYS THESE WITNESSES WILL TESTIFY, THEN DEPOSITIONS WILL
BE ALLOWED.

I MEAN, I'M NOT GOING TO -- I'LL ORDER THE
PARTIES TO COOPERATE. I'M NOT GOING TO PUT THIS OFF A
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YEAR. BUT THAT WILL HAPPEN.

IF HE SAYS NO, HE DOESN'T WAIVE THE
PRIVILEGE, THEN THEY WON'T BE CALLED. THEY CAN'T BE
CALLED BY ANYBODY, AND THEY WON'T TESTIFY. BUT I'D LIKE
TO GET THAT SETTLED NOW IF POSSIBLE, OR WE'LL HAVE TO
BRIEF THAT VERY SOON.

BECAUSE AT LEAST, I THINK, THE PETITIONER
IS RIGHT. PUTTING THEM ON THE LIST RAISES THE ISSUE. I
DON'T THINK THAT ACT BY ITSELF CONSTITUTES A KNOWING
WAIVER OF ALL THERAPIST-PATIENT PRIVILEGES BY ITSELF.
BUT IT RAISES THE ISSUE.

SO YOU HAVE AN ELECTION TO MAKE, PERHAPS

SO WHAT'S THE ELECTION?
MR. SALICK: YOUR HONOR, IS IT POSSIBLE TO CONFER
OUTSIDE WITH MY CLIENT FOR A FEW MINUTES?
THE COURT: OF COURSE. IT'S A SERIOUS MATTER.
I'LL LET THAT HAPPEN.
SO SIX MINUTES. ALL RIGHT? VERY GOOD.
MR. SALICK: THANK YOU.

(RECESS.)

THE COURT: SO BACK ON THE RECORD IN REES.
SO MR. SALICK.
MR. SALICK: YES. OKAY. SO WE WOULD LIKE TO KEEP
THEM ON THE LIST. WE'LL ALLOW THE DEPOSITIONS. WE WOULD
LIKE THEIR TESTIMONY TO BE LIMITED FOR USE IN THIS CASE




ONLY. IT DOESN'T MEAN WAIVER OF THE PATIENT-THERAPIST

PRIVILEGE.
THE COURT: LIMITED IN WHAT WAY? I DON'T KNOW
WHAT YOU MEAN.
MR. SALICK: AS IN NOT TO BE USED, FOR EXAMPLE, IN
ANOTHER LAWSUIT. IT'S LIMITED TO THE FAMILY LAW CASE.
THE COURT: WELL, I'M NOT SURE WHAT YOU CAN DO
ABOUT THAT.
I WOULD SAY THAT THE PRIVILEGE IS WAIVED
FOR ANY COMMUNICATION IN THE PAST UP TO TRIAL. AND THEN
WHEREVER THE TRIAL GOES, THE TRIAL GOES.
AFTER THAT, IF A PATIENT -- IN THIS CASE
WE'RE TALKING ABOUT MR. REES -- MAINTAINS A THERAPEUTIC
RELATIONSHIP WITH A THERAPIST, AND THERE IS
COMMUNICATION, THE COURT'S VIEW -- SITTING HERE WITHOUT
ANY RESEARCH -- WOULD BE THAT FUTURE COMMUNICATION WOULD
BE PRIVILEGED AND COULD NOT BE BROUGHT UP IN A FUTURE --
IN A SEPARATE LAWSUIT, AS YOU SAY, AND I THINK WOULD NOT
BE -- WOULD NOT WAIVE THE PRIVILEGE EVEN IN THIS LAWSUIT.
MS. BOGEN: WELL, I WOULD WANT TO BRIEF THAT. I
MEAN, I WOULD NOT WANT TO -- I WOULD NOT STIPULATE RIGHT
NOW THAT I WOULDN'T BE ABLE TO USE IT IN A POST-JUDGMENT
PROCEEDING.
THE COURT: I ﬁNDERSTAND. AND --
MS. BOGEN: OR A DV --
THE COURT: I GOT IT. I GOT IT. I GOT IT.
SO THE QUESTION IS WHAT IS A DIFFERENT
PROCEEDING?




MR. SALICK: LIMITED TO THIS USE IN THIS CASE WITH
THIS CASE NUMBER.

THE COURT: WELL, THEN THE PARTIES MIGHT NOT BE
THAT FAR APART. I MEAN, THIS CASE NUMBER WILL BE THIS
CASE NUMBER.

I MEAN, AS LONG AS THERE'S GOING TO BE

CUSTODY ISSUES INVOLVING THE CHILDREN, FOR INSTANCE, THEY
WILL BE IN THIS CASE NUMBER.

MS. BOGEN: I'M NOT PREPARED TO STIPULATE. WHAT
IF THERE IS A DEPENDENCY COURT -- I'M NOT WILLING TO JUST
STIPULATE.

THE COURT: NO. I'M NOT ASKING FOR A STIPULATION.

MS. BOGEN: OKAY. THERE WOULD BE A DEPENDENCY
COURT CASE BY WAY OF EXAMPLE.
THE COURT: HOLD ON.
MS. BOGEN: OKAY.
THE COURT: OKAY. SO WHAT YOU WANT RIGHT NOW IS A
CRACK AT THE THERAPISTS FOR DISCOVERY, WHICH IS FAIR
GAME .
I DON'T THINK THIS COURT HAS TO DECIDE, FOR
INSTANCE, WHEN DOCTOR AND PATIENT HAVE A CONFIDENTIAL
RELATIONSHIP, THE COMMUNICATIONS OCCUR, A PRIVILEGE IS
WAIVED. THEY COME OUT IN A PROCEEDING. THAT PROCEEDING
ENDS.
SAY, FOR INSTANCE, THE DOCTOR AND PATIENT
END THEIR THERAPEUTIC RELATIONSHIP, THEN RESTART THEIR
THERAPEUTIC RELATIONSHIP, HOWEVER IT'S DONE. IS THAT
PRIVILEGE WAIVED FOR ALL COMMUNICATIONS BETWEEN THAT
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DOCTOR AND THAT PATIENT FOREVER?
I THINK NOT. AT LEAST FOR THE ONES THAT
OCCUR AFTERWARDS.
SO THAT WOULD BE WHAT THE COURT THINKS
RIGHT NOW.
IF THERE'S A CASE THAT SAYS "YES," THERE'S
A CASE THAT SAYS "NO," YOU'LL FIND IT.
I DON'T THINK THIS IS A MATTER OF A
STIPULATION. THE --
MS. BOGEN: IF THAT'S THE CONDITION, I'M NOT
PREPARED TO. - -
THE COURT: I'M NOT GOING TO STATE ANY CONDITIONS.
THE STATE OF THE BIDDING IS SIMPLY THIS.
THE RESPONDENT IS GOING TO HAVE THE
THERAPIST TESTIFY OR INTENDS TO HAVE HIM TESTIFY.
WITH THAT INTENTION, PETITIONER IS ALLOWED
TO TAKE DEPOSITIONS TO PREPARE FOR TRIAL. THAT'S WHERE
WE ARE NOW.
WHAT HAPPENS DOWN THE ROAD, THERE ARE SO
MANY DIFFERENT POSSIBILITIES THAT THIS COURT IS NOT GOING
TO BIND THIS COURT OR SOME OTHER COURT ON WHETHER THE
PRIVILEGE EXISTS, EVER AROSE, IS WAIVED, IS WAIVED FOR
SOME THINGS AND NOT OTHER THINGS, OR WHAT.
MR. SALICK: WHAT IF RESPONDENT SAYS THAT HE
WAIVES THE PRIVILEGES THROUGH THE END OF TRIAL? PERIOD.
THE' COURT: WELL, I DON'T THINK IT GOES THAT WAY.
THERE'S A WAIVER AS TO COMMUNICATIONS.
I MEAN, I THINK THE WAY WE GO WOULD BE THE
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WAIVER. GOES TO COMMUNICATIONS AS TO ANYTHING THE WITNESS
COULD TESTIFY TO AT TRIAL AND COULD BE ASKED AT A TRIAL.

SO, IN EFFECT, THAT'S WHAT IT IS.

NO QUESTION COULD BE ASKED ABOUT, WHAT WILL
YOU SAY TO THE RESPONDENT NEXT MONTH? THAT IS, THAT
QUESTION COULDN'T BE ASKED AT TRIAL. AT LEAST AN
OBJECTION WOULD BE SUSTAINED.

SO IN SOME WAYS, IT DOESN'T MATTER. THE
WAIVER IS ALL COMMUNICATION UP TO WHEN THE WITNESS
TESTIFIES:

MS. BOGEN: AND I SHOULD SAY JUST SO THAT I AM

CLEAR. I CONSIDER THE THREE THERAPISTS TO BE PERCIPIENT
WITNESSES.

THE COURT: WELL; IT'S ALWAYS AN MIXTURE. THAT

IS, AN EXPERT IS RELYING ON EXPERTISE. BUT IT'S
PERCIPIENT ONLY IN THE SENSE THAT -- AND THIS HAPPENS ALL
THE TIME -- THAT THERAPISTS INTERVIEW PEOPLE.

SO YOU CAN ASK: WHAT WAS THEIR DEMEANOR?
WHAT WAS. THEIR TONE OF VOICE? ALL THOSE SORT OF THINGS
ARE CERTAINLY FAIR GAME.

AND SO YOU CAN ASK A GEOLOGIST, WHAT DID
YOU SEE AT THE MOUNTAIN?

SO THFY SEE THINGS. THEY TEST THINGS.

SO ALMOST EVERYONE IS A PERCIPIENT WITNESS.
THEY'RE NOT LAY WITNESSES. AND SO THE ONLY REAL
DISTINCTION FOR THE COURT IS A LAY WITNESS VERSUS AN
EXPERT WITNESS.

MS. BOGEN: YES.
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THE COURT: SO I PROBABLY CONFUSED THINGS HERE,
BUT I'M TRYING TO MAKE THAT DISTINCTION.

MS. BOGEN: RIGHT. I JUST DON'T WANT TO COME INTO
AN ISSUE WITH COUNSEL THAT I'M NOT PAYING THEM AS AN
EXPERT. THEY'RE COMING AS -- I WILL DEPOSE THEM AS THE
WITNESS THAT ARE ON THIS LIST, THE THREE WITNESSES --

MR. SALICK: WELL, THAT'S --

MS. BOGEN: -- AS TREATING -- THEY'RE TREATING
PHYSICIANS. AND THAT'S HOW I PLAN ON TAKING THEIR
DEPOSITIONS.

AND TO THE EXTENT THAT I'M NOT LIMITING
WHAT I'M GOING TO ASK, OR LIMITING -- ALSO, I COULDN'T
AGREE THAT IT WOULD BE IN CONNECTION WITH THIS CASE ONLY
BECAﬁSE IN --
THE COURT: WE'RE NOT TALKING ABOUT THAT RIGHT

NOW .
MS. BOGEN: OKAY.
THE COURT: WELL, THE WHOLE ISSUE OF WHETHER YOU
PAY OR NOT --

MS. BOGEN: IT'S GOING TO COME UP, SO I'D LOVE TO

TRY TO RESOLVE IT NOW.

| MR. SALICK: YOUR HONOR, I HAD A HEARING WITH
JUDGE LEWIS. IT WAS A MOVE-AWAY CASE. AND WE HAD
SUBPOENAED THE MINOR CHILD PSYCHIATRIST.

AND THE PSYCHIATRIST DISOBEYED THE

SUBPOENA. SAID, "I'M NOT COMING UNLESS I GET PAID AN
EXPERT FEE."

AND JUDGE LEWIS SAID IF HE'S GOING TO BE




TALKING ABOUT HIS EXPERT OPINION, THEN YOU'RE PAYING AN
EXPERT FEE.

THAT'S NOT CASE LAW OR ANYTHING. BUT IF
COUNSEL IS GOING TO QUESTION THE MENTAL PROFESSIONAL
ABOUT THEIR MENTAL OPINION --

THE COURT: NO. I THINK THAT'S RIGHT. THAT IS,

THE WHOLE POINT OF -- SO FIRST OF ALL, THE PETITIONER
WANTS TO TAKE THE THERAPISTS' DEPOSITION TO KNOW WHAT
THEY ARE GOING TO TESTIFY TO.

THE TESTIMONY, THOUGH, IS NOT GOING TO BE:
"I PLAYED GOLF WITH THE RESPONDENT AND SEE HIM ONCE EVERY
TWO WEEKS. AND HE TALKS ABOUT HOW MUCH HE LOVES THE
CHILDREN."

NO. IT'S GOING TO BE ABOUT THE THERAPEUTIC
SESSIONS. IT'S GOING TO BE ABOUT SESSIONS THAT ARE
WITHIN THE PRIVILEGE. AND THE PRIVILEGE EXISTS BECAUSE
SOMEBODY HAS PARTICULAR EXPERTISE.

SO ALL THE RULES THAT APPLY TO EXPERT
DISCOVERY WILL APPLY HERE. IF RESPONDENT WANTS HIM AT
TRIAL, RESPONDENT IS PROBABLY GOING TO HAVE TO PAY THEM
TO SHOW UP AT TRIAL. IF THE RESPONDENT WANTS THEM TO DO
A REPORT, RESPONDENT IS GOING TO PAY FOR THE REPORT.

IF PETITIONER WANTS TO TAKE A DEPOSITION,
THE PETITIONER WILL PAY THE NORMAL RATE FOR THAT EXPERT'S
DEPOSITION.

AND THAT WOULD GO BOTH WAYS.

IF THE RESPONDENT IDENTIFIES AN EXPERT AND

DOESN'T REPORT, OR YOU TAKE THEIR DEPOSITION AND YOU SHOW
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THAT TO WHOEVER YOU WANT TO SHOW IT TO -- ANOTHER
THERAPIST, FOR INSTANCE -- AND YOU SIGNAL THAT THAT PARTY
IS GOING TO BE YOUR OWN COUNTER EXPERT -- WHICH IS,
AGAIN, NOT HOW WE END UP DOING IT SO MUCH, BUT THAT'S HOW
IT'S SUPPOSED TO BE DONE -- YOU IDENTIFY YOUR COUNTER
EXPERT.

THEN, OF COURSE, YOU'LL BE PAYING THAT
EXPERT; YOU, PETITIONER. AND RESPONDENT GETS A CRACK AT
DEPOSING. AND RESPONDENT PAYS THAT HOURLY FEE.

IT ALL GETS A LITTLE EXPENSIVE. BUT THAT'S
HOW IT GOES.

MS. BOGEN: AND ACTUALLY, YOUR HONOR, WHILE YOU
WERE TALKING, IT RAISED SOME OTHER ISSUES REGARDING
DISCOVERY.

TO DATE, I WASN'T ALLOWED TO GET THE
MEDICAL RECORDS FROM THE HOSPITALIZATIONS OF RESPONDENT,
WHICH I'M GOING TO NEED.

BECAUSE NOW HE'S WAIVED THE PRIVILEGE FOR
THE VERY FIRST TIME, THERE ARE THREE HOSPITALIZATIONS
THAT I'M GOING TO NEED TO GET THE RECORDS OF THAT PERTAIN
TO THIS MATTER THAT I WAS PRECLUDED FROM DOING SO PRIOR
TO TODAY. AND THEY'RE CRITICAL TO THE TRIAL.

THE COURT: OKAY. HOLD ON. AT LEAST -- I CAN'T
REMEMBER EVERYTHING. I DON'T THINK THIS COURT HAS RULED
ON A DISCOVERY MOTION WHERE A PHYSICIAN-PATIENT OR
THERAPIST-PATIENT ?RIVILEGE WAS INTERPOSED TO PRECLUDE
DISCOVERY.

AND SO IF THAT HAS TO BE TEED UP, I'LL LET
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THAT BE TEED UP.
THE ISSUE IS THE EXTENT -- THE ISSUE HERE
IS IF THERE IS A WAIVER AS TO THESE THERAPISTS, HOW MUCH
DOES IT APPLY TO OTHER SOURCE OF COMMUNICATIONS OR OTHER
SOURCE OF RECORDS.
AND SITTING HERE, YOU CAN BOTH THINK OF
REASONABLE ARGUMENTS GOING BOTH WAYS ON THAT.
MS. BOGEN: IN THE PAST, THERE WERE SUBPOENAS THAT
WERE ISSUED TO THE HOSPITALS, UCLA, DEL AMO. THEY WERE
OBJECTED TO ON THE BASIS OF PRIVILEGE.
BECAUSE THE OBJECTION WAS MADE, I DIDN'T
BRING UP -- I DIDN'T HAVE TO BRING A MOTION.
BUT I DO WANT TO TELL YOUR HONOR THAT THIS
TODAY -- THIS NOW WAIVER -- WILL RESULT IN MY HAVING TO
DO ADDITIONAL DISCOVERY. I WANT TO GET THAT --
THE COURT: OKAY. FINE. THAT'S INTERESTING
INFORMATION. IT STRIKES THE COURT AS FOLLOWS:
TO THE EXTENT THE THERAPIST THAT RESPONDENT
INTENDS TO CALL, AND HAS WAIVED PRIVILEGE TO, REVIEWED
HOSPITAL DOCUMENTS, TALKED TO OTHER PHYSICIANS OR
THERAPISTS, OR ANYONE ELSE IN ORDER TO TREAT THE
RESPONDENT, PREPARE FOR ANY ENCOUNTERS WITH RESPONDENT,
TESTIFYING OR FORMED OPINIONS, THAT WOULD BE FAIR GAME.
MS. BOGEN: I'M JUST GOING TO HAVE TO --
THE COURT: ON THE OTHER HAND -- AND I DON'T
KNOW -- IF THERE IS-A HOSPITAL RECORD SOMEWHERE IN SOME
FILE CABINET THAT NONE OF THESE THERAPISTS EVEN KNOW
EXISTS, I THINK THAT WOULD BE PROBLEMATIC. AND IT WOULD
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PROOF.

BE PROBLEMATIC IN THE SENSE THAT THE COURT DOUBTS THAT A
WAIVER WOULD EXTEND THAT FAR.

I'M TRYING TO DRAW A DISTINCTION. THAT IS,
A WAIVER OF THE PHYSICIAN-PATIENT PRIVILEGE OR THE
THERAPIST-PATIENT PRIVILEGE TO A SPECIFIC THERAPIST IS
NOT A BLANKET WAIVER FOR THE RESPONDENT'S PEDIATRIC
RECORDS WHEN HE HAD MEASLES WHEN HE WAS 10.

MS. BOGEN: OF COURSE NOT. 1I'M ONLY --

THE COURT: SO THERE'S A LINE.

MS. BOGEN: I'M TALKING ABOUT, IN THIS CASE, THAT
IN MARCH OF 2015, HE WAS PUT IN THE PSYCHIATRIC WARD AT
DEL AMO. NOW I HAVE TO GET THOSE RECORDS.

THERE MAY ALSO BE -- I WANT TO TELL YOUR
HONOR BECAUSE - -

'THE COURT: NO, NO, NO. I'M JUST --

MS, BOGEN: OF COURSE --

THE COURT: WHEN THE ISSUE COMES UP, THE COURT
WILL DEAL WITH IT. AND SO --

MS. BOGEN: 1T JUST WANT TIME AND I NEED TO DO THAT
DISCOVERY. IF IT'S OBJECTED TO AND THEN IT'S BEFORE YOU,
THEN WE'LL DO THAT. | | |

THERE WILL BE ONE MORE ISSUE THAT I WANT TO
RAISE TO THE COURT, WHICH PROBABLY HAS TO DO WITH WHY
MR. SALICK SAID IN THIS CASE NUMBER ONLY.

UP TO THIS POINT, I DID NOT GET THE RECORDS
FROM THE CASE -- THE DEPENDENCY COURT CASE WHERE THERE
ARE MEDICAL RECORDS. JUST -- I'LL GIVE AS AN OFFER OF

)




THERE ARE CERTAIN INTERVIEWS AND MEDICAL

RECORDS THAT ALSO INVOLVED DR. WOOD AND CERTAIN FINDINGS.
I'M GOING TO HAVE TO GET -- OBVIOUSLY GET AN ORDER FROM
THE DEPENDENCY COURT TO RELEASE THE RECORDS FROM THE
DEPENDENCY COURT CASE NOW THAT CONCERN -- HIS
HOSPITALIZATIONS, BECAUSE ALL THIS INFORMATION HERETOFORE
WAS PART OF HIS RAISING THE PRIVILEGE.

THE COURT: ALL RIGHT.

MS. BOGEN: SO I WANT TO JUST LET THE --

THE COURT: I'M GOING TO INTERRUPT, MS. BOGEN,
BECAUSE -- OF COURSE, THIS COURT IS NOT GOING TO RULE ON
THAT. ANOTHER COURT WILL. |

WHAT I HEAR IS THAT YOU ARE INFORMING THE
COURT OF THE ACTIONS, AND THE FACT THAT THEY WILL TAKE
SOME TIME, IN ORDER FOR THE COURT TO KNOW WHEN WE'LL SET
ANOTHER TRIAL SETTING CONFERENCE.

MS. BOGEN: YES, YOUR HONOR. THAT'S EXACTLY
RIGHT. THANK YOU. YOU

THE COURT: OKAY. GOT IT.

MS. BOGEN: YOU GOT IT. THANK YOU.

'COURT: SO --
SALICK: YOUR HONOR, I NEED TO BE HEARD ON

THE COURT: BASICALLY, WHAT I WANT TO SET UP IS A
REASONABLE TIMETABLE FOR THIS DISCOVERY, WHETHER IT'S FOR
RECORDS OR WHETHER IT'S FOR DEPOSITIONS OF THESE
THERAPISTS.

GIVEN, AS WE ALL KNOW, THESE THERAPISTS
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LOVE TO BE DEPOSED. AND THEY OFTEN ARE BOOKED DURING
WORKING HOURS.
SO IT SEEMS TO ME THAT IT'S GOING TO TAKE
YOU ALL ANOTHER AT LEAST THREE MONTHS TO COMPLETE THIS
DISCOVERY.
MS. BOGEN: YES.
THE COURT: SO LET ME JUST ASK.
MR. SALICK, DO YOU AGREE WITH THAT? IT'S
GOING TO TAKE SOME TIME.
MR. SALICK: YOUR HONOR --
THE COURT: I MEAN, RIGHT NOW, YOU'RE GOING TO
HAVE TO TALK TO THESE THERAPISTS.
MAYBE YOU'VE ALREADY TALKED TO THEM. MAYBE
THEY'RE WRITING REPORTS.
- MR. SALICK: NO.
THE COURT: IF THEY HAVEN'T BEEN TOLD THAT, "HEY,
NOW, YOU'RE SUBJECT TO DEPOSITION. I NEED SOME DATES
FROM YOU. I NEED TO MEET WITH YOU. I NEED TO LOOK AT
YOUR RECORDS. I NEED TO TURN OVER THOSE RECORDS TO THE

| OTHER SIDE BECAUSE THE DEPOSITION NOTICE IS GOING TO ASK

FOR ALL THOSE THINGS," IT'S ALL FAIR. NOTHING GETS
REDACTED.

I DON'T KNOW IF THERE IS A PROTECTIVE ORDER
IN PLACE OR NOT, BUT THERE SHOULD BE ONE BECAUSE
OBVIOUSLY, THIS DOESN'T GO ON THE INTERNET. THIS IS ONLY
FOR THIS CASE. SO YOU SHOULD BE ABLE TO DO THAT.

THAT GOES BOTH WAYS. BOTH SIDES WILL WANT
SOME CONFIDENTIALITY HERE.
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AND GIVEN HOW THINGS ARE, I DON'T KNOW HOW
LONG IT'S GOING TO TAKE YOU ALL TO NEGOTIATE THAT
PROTECTIVE ORDER. BUT A PLAIN VANILLA PROTECTIVE ORDER
IS ALL I'M THINKING OF.

SO MR. SALICK.

MR. SALICK: YES. WITH RESPECT TO THIS
PATIENT-PHYSICIAN PRIVILEGE, THAT HAS NOT BEEN WAIVED,
AND WE'RE NOT AGREEING TO WAIVE IT.

HOWEVER, AS THE COURT POINTED OUT, IF IT'S
IN CONNECTION WITH THE DEPOSITION AND DISCOVERY OF THESE
THREE MENTAL PROFESSIONALS AND THEY HAVE THESE RECORDS IN
THEIR POSSESSION, AS THE COURT POINTED OUT, IT IS A
FREE-FOR-ALL.

BUT THIS IS NOT A BLANKET WAIVER OF THE
PHYSICIAN. SO FOR COUNSEL TO SAY, "OH, NOW WE NEED THE
MEDICAL RECORDS FROM DEL AMO," I MEAN, THIS IS NOT --
THAT IS A DELIBERATE DELAY OF THE TRIAL.

THE COURT: OKAY. HOLD ON. HOLD ON.

I THINK YOU HEARD WHAT I SAID. THERE WILL
BE SOME LINE. WHERE THAT LINE IS, I DON'T KNOW.

IF NONE OF THESE THERAPISTS KNOW A THING
ABOUT DEL AMO, NEVER LOOKED AT ANY OF THOSE RECORDS,
NEVER CONSULTED THEM, DIDN'T KNOW THEY EXIST, THEN I
THINK AN ISSUE OF WAIVER WOULD BE A DIFFICULT ONE TO
SUSTAIN WITHOUT THAT.

MR. SALICK: WITH RESPECT TO THE DEPENDENCY
RECORDS, IT'S SIMPLE TO GET IT. YOU FILL OUT A FORM.
IT'S A PREPRINTED JUDICIAL COUNCIL FORM. AND YOU GET THE
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RECORDS. IT'S JUST LIKE SUBPOENAING DEPENDENCY COURT
RECORDS.
THE COURT: YES.
MR. SALICK: BUT THERE WAS NEVER A DEPENDENCY CASE
OPENED.
THE COURT: I DON'T KNOW ANYTHING ABOUT THAT. SO
I'M NOT WORRIED ABOUT THAT RIGHT NOW. I'M TRYING TO
MANAGE THIS CASE IN A WAY WHERE YOU DON'T HAVE TO COME
BACK HERE AND SAY, "WE'RE NOT DONE."
I WANT TO SET A DATE WHEN YOU COME BACK
HERE AND SAY, "WE'RE DONE."
UNLESS YOU ALL WANT TO KEEP PAYING FOR YOUR
LAWYERS TO JUST COME BACK HERE AND SAY, "WE'RE NOT DONE."
SO THAT'S THE ONLY THING THE COURT HAS IN
MIND RIGHT NOW. I DON'T WANT TO STRETCH THIS OUT SO LONG
THAT EVIDENCE GETS STALE-AND IT'S PREJUDICIAL. I WANT TO
MOVE THIS FORWARD PROMPTLY.
MS. BOGEN: I PROMISE YOU YOU'RE GOING TO HAVE A
MOTION BECAUSE DEL AMO -- NOW THAT RESPONDENT IS
SAYING -- HE'S MAKING SOME NONSENSICAL ARGUMENT, THAT --
THE COURT: ALL RIGHT. ENQOUGH. ENOUGH.
MS. BOGEN: WE'RE GOING TO HAVE --
THE COURT: MS. BOGEN, STOP.
THE COURT ANTICIPATES POTENTIAL DISCOVERY
MOTIONS.
MS. BOGEN: OKAY.
THE COURT: THE MORE THERE ARE, THE MORE EXPENSIVE
IT'S GOING TO BE FOR EVERYBODY. SO GET SERIOQOUS AND
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STIPULATE ON THIS.
THERE IS A LOT OF LAW ON THIS. RESEARCH
THAT LAW. ALL RIGHT?
MR. SALICK, AN INITIAL ISSUE IS WHEN CAN
THESE THERAPISTS BE READY TO BE DEPOSED? WHEN IS A
DATE -- WHEN IS AN APPROXIMATE TIME THESE THERAPISTS CAN
BE DEPOSED?
AND I KNOW YOU'RE BEING BOMBARDED ON THREE
SIDES HERE AS YOU SIT HERE.
MR. SALICK: I WOULD SAY -- MY CLIENT INDICATES
THAT THEY'RE ARE ALL IN TOWN, I'M SURE DYING TO BE
DEPOSED. TODAY IS THE 22ND. I THINK THAT BY FEBRUARY
28TH, WHICH IS A LITTLE OVER A MONTH, THAT SHOULD BE --
MS. BOGEN: I WILL NOT BE ABLE TO DO THAT.
THE COURT: HAVE YOU COMMUNICATED WITH THEM?
MR. SALICK: NO. I HAVE NOT.
BUT MY CLIENT HAS COMMUNICATED WITH THEM,
NOT ABOUT BEING DEPOSED, BUT --
THE COURT: I DON'T KNOW OF ANY EXPERT WHO IS
GOING TO SAY, "YEAH, I'M WIDE OPEN TO BE DEPOSED IN A
MONTH, " WITHOUT CONFERRING WITH COUNSEL. WITHOUT ALL
SORTS OF OTHER THINGS. THAT'S JUST NOT REALISTIC.
WHY CAN'T YOU DO IT, MS. BOGEN?
MS. BOGEN: I HAVE A TRIAL ON MARCH 6TH AND 7TH
THAT IS BEFORE JUDGE JUHAS THAT IS RIGHT NOW PREPARING
FOR, YOUR HONOR. AND IT'S A --
THE COURT: WELL, THAT'S FINE.
ALL RIGHT. TI'M LOOKING AT EARLY MAY FOR A




TRIAL SETTING CONFERENCE.

MS. BOGEN: THAT'S FINE.

THE COURT: BECAUSE RESPONDENT IS GOING TO HAVE TO
MEET. RESPONDENT IS GOING TO HAVE TO -- I MEAN, THERE'S
GOING TO BE DOCUMENT PRODUCTION. IF THERE'S IS GOING TO
BE A MOTION, DISCOVERY MOTION, I'VE GOT TO DEAL WITH
THAT .

MR. SALICK: YES. YOUR HONOR, CAN I CONFER WITH
MY CLIENT AGAIN FOR FIVE MINUTES, PLEASE?

THE COURT: YOU CERTAINLY MAY. TAKE YOUR TIME.

(RECESS.)

THE COURT: BACK ON THE RECORD IN REES.
MR. SALICK: THANK YOU, YOUR HONOR.
RESEQNDENT WILL WITHDRAW ALL THREE
WITNESSES FROM HIS WITNESS LIST. HE CANNOT AFFORD TO
KEEP GOING. HE CANNOTvAFFORD THE PROSPECT OF MORE
MOTIONS AND COURT APPEARANCES.

HE'S VERY CONCERNED ABOUT PROVING TO THIS

COURT -- TO THE TRIAL COURT AND TO THIS COURT OF HIS
.MENTAL STABILITY. BUT HE JUST CAN'T KEEP COMING BACK TO
CONTINUE THE TRIAL SETTING CONFERENCE DATE.
SO AFTER CONFERRING WITH HIM, WE AGREED TO

WITHDRAW THE THREE MENTAL HEALTH PROFESSIONALS FROM OUR
WITNESS LIST. |

THE COURT: ALL RIGHT.

MS. BOGEN: SO THAT WOULD BE -- I JUST WANT TO
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MAKE SURE -- DR. KATRINA WOOD, DR. GARY DAVID, AND SUSAN
MENDENHALL, CORRECT?

MR. SALICK: YES.

THE COURT: ALL RIGHT. SO THEN, IS THERE ANY
REASON YOU CAN'T GO TO DEPARTMENT 2 TODAY TO GET A TRIAL
DATE? THAT WAS THE ONLY ISSUE THAT WOULD HAVE DELAYED
THINGS.

MS. BOGEN: I WOULD WANT TO TAKE -- AND I DON'T
THINK THEY WOULD BE MORE THAN AN HOUR EACH -- THE
DEPOSITIONS OF TWO PEOPLE ON THEIR WITNESS LIST BECAUSE I
HAVEN'T HEARD ABOUT THEM BEFORE.

THE COURT: WHO IS THAT?

MS. BOGEN: RYAN BROWN OF BROWN DESIGN GROUP. AND

| ANDY GREEN.

IF THEY'RE REALLY GOING TO BE WITNESSES,
WHICH I'D LIKE TO KNOW.
I WOULD ASSUME THAT EACH DEPOSITION WOULD
TAKE ABOUT AN HOUR.
THE COURT: WHO ARE THESE WITNESSES?
THE RESPONDENT: MAY I ANSWER, YOUR HONOR?
THE COURT: WELL, IF YOU'RE fHE ONLY ONE IN THE
ROOM THAT KNOWS, YES.
THE RESPONDENT: .ANDY GREEN IS THE MORTGAGE BROKER
WHO DEALT WITH MY WIFE AND I'S MORTGAGE IN THE PROPERTY,
AND PREVIOUS PROPERTIES BEFORE. HE -- HE WOULD
FACILITATE THE LOANS --
THE COURT: OKAY. GOT THAT. HOLD ON. I MAY HAVE
ANOTHER QUESTION.




WHO IS THIS OTHER PERSON?

THE RESPONDENT: RYAN BROWN IS OUR INTERIOR
DESIGNER. WE OWNS AN INTERIOR DESIGN COMPANY. AND HE
FACILITATED THE HOUSE IMPROVEMENTS ON THE HOUSE, THE
DEVELOPMENTS ON THE HOUSE. - THE ARCHITECT ON THE HOUSE.
HE WAS --

THE COURT: OKAY. HOLD IT.

I SUPPOSE I CAN IMAGINE SOME CONCEIVABLE
REASON THESE PEOPLE WOULD NEED TO TESTIFY IN A
DISSOLUTION TRIAL.

MR. SALICK: IT GOES TO CHARACTERIZATION.
PETITIONER IS CLAIMING A SEPARATE PROPERTY INTEREST IN
THE RESIDENCE. MY CLIENT IS CLAIMING IT'S SEPARATE
PROPERTY.

THE COURT: PETITIONER IS CLAIMING -- I THOUGHT --

MR. SALICK: MY CLIENT IS CLAIMING IT'S COMMUNITY
PROPERTY. PETITIONER IS CLAIMING IT'S SEPARATE PROPERTY.

THE COURT: ALL RIGHT.

MR. SALICK: THESE ARE NOT SURPRISE WITNESSES.

THE COURT: SO THESE PEOPLE CAN TESTIFY, AND IN
SOME WAY, ADD FACTS TO THAT DISCUSSION. I SUPPOSE THAT'S
POSSIBLE.

MS. BOGEN: I DON'T ANTICIPATE IT WOULD TAKE MORE
THAN AN HOUR FOR EACH DEPOSITION.

THE COURT: OKAY. WELL, WHEN CAN THEIR
DEPOSITIONS BE TAKEN? BECAUSE IF I SEND YOU TO
DEPARTMENT 2, AND DEPARTMENT 2 HEARS THAT THERE ARE TWO

DEPOSITIONS TO DO, IT WILL THROW IT BACK.
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SO I'D RATHER YOU TAKE THESE DEPOSITIONS --
THAT PROBABLY CAN BE DONE BY THE END OF FEBRUARY.
MS. BOGEN: THAT'S CORRECT.
THE COURT: AND COME BACK HERE PRETTY SOON. EARLY
MARCH.
MS. BOGEN: THAT WOULD BE FINE.
THE COURT: AND GET A -- AND SEND YOU THERE.
IS THERE ANY OTHER DISCOVERY THAT NEEDS TO
BE DONE? THIS WILL BE IT.
SO TWO DEPOSITIONS BY PETITIONER.
ANYTHING BY RESPONDENT?
MR. SALICK: YOUR HONOR, MR. GREEN HAS ALREADY
PROVIDED A DECLARATION IN THIS CASE.
THE COURT: A DECLARATION IS NOT ADMISSIBLE. SO

WHAT?
MR. SALICK: THE DISCOVERY CUTOFF HAS COME AND
GONE.
THE COURT: YES. BUT THEY DIDN'T KNOW ABOUT YOUR
WITNESSES.
SO IF YOU INTEND TO CALL THEM, THAT'S FAIR
GAME .

ALL RIGHT. WHERE ARE WE MARCH 5TH AND 6TH
FOR A TRIAL SETTING CONFERENCE?
MS. BOGEN: I'M IN TRIAL MARCH 5TH AND 6TH. JUST
THOSE --
THE COURT: WE MAY HAVE TO MAKE IT EARLIER THEN.
MS. BOGEN: THAT WOULD BE OKAY, PROVIDED THAT --
THE COURT: THESE DEPOSITIONS, IF YOU SAY THEY'RE




GOING TO BE AN HOUR, I'LL MAKE A LIMIT ON THAT.

PETITIONER'S INQUIRY WILL BE NO MORE THAN
60 MINUTES. THEY CAN CROSS IF THEY WANT TO, WHICH WOULD
BE FOOLISH TO, BUT THEY CAN.
MS. BOGEN: YEAH. MOSTLY I'M GOING TO WANT THE
DOCUMENTS.
BUT THIS IS PROVIDED THAT I GET SOME
COOPERATION IN SETTING THE DEPOSITIONS.
THE CLERK: ACTUALLY, YOUR HONOR, OUR NEXT
AVAILABLE TSC DATE IS MARCH 20TH.
THE COURT: WELL, I'D LIKE TO DO IT EARLIER.
LET'S SQUEEZE IT INTO THE 26TH AND 27TH.
THE CLERK: OF FEBRUARY?
THE COURT: YES.
(THE CLERK AND THE COURT CONFER SOTTO
VOCE.)
THE COURT: ALL RIGHT. SO WE'RE SETTING A TRIAL
SETTING CONFERENCE FOR FEBRUARY 27, 2018, 8:30 A.M. IN
THIS DEPARTMENT. BY THEN, I'LL ASSUME THAT THE

DEPOSITIONS OF MR. BROWN- AND MR. GREEN -- DID I HEAR THAT

RIGHT?

MS. BOGEN: YES. ACTUALLY.

THE COURT: ALL RIGHT. THEY COULD PROBABLY START
A LAW FIRM.

MS. BOGEN: AND IT. WOULD BE CALLED BROWN GREEN.

MR. SALICK: SHALL WE KEEP IT LIMITED TO ONE HOUR,
ASSUMING THAT THERE'S FULL COMPLIANCE OF DOCUMENTS.

THE COURT: YES. PETITIONER'S INQUIRY -- NOT
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COUNTING BREAKS, OF COURSE -- WILL BE ONE HOUR.

I'LL ORDER THIS. NO OBJECTIONS. ALL
OBJECTIONS ARE RESERVED TO TRIAL.

THERE WON'T BE ANY PRIVILEGE OBJECTIONS.
SO NO OBJECTIONS. THEY'RE RESERVED FOR TRIAL. SO IF
IT'S SOMETHING THAT YOU WOULD CONSIDER VAGUE AND
AMBIGUOUS, FINE.

IF THE TRANSCRIPT IS GOING TO BE READ INTO
THE RECORD, YOU RESERVE THE OBJECTION AS TO FORM, AND THE
TRIAL COURT WILL RULE ON IT.

THAT WILL MAKE THIS GO MORE QUICKLY.

MS. BOGEN: I ASSUME THAT COUNSEL WILL ASSIST IN

HELPING ME SCHEDULE THE DEPOSITIONS SO THEY'RE NOT --

MR. SALICK: THIRD-PARTY WITNESS.

THE COURT: YES, HE WILL. BECAUSE IF HE DOESN'T,
THEN WE'LL CONTINUE THE TRIAL SETTING CONFERENCE, WHICH
IS NOT WHAT HE WANTS.
HE'LL BE ON THE PHONE THIS AFTERNOON
ARRANGING A DATE PROBABLY NO LATER THAN FEBRUARY 15 FOR
THIS DEPOSITION.
SO THEN, MS. BOGEN, IF HE GIVES YOU A
COUPLE OF DATES, THEN YOU'VE GOT TO BE AVAILABLE. AND IF
THOSE DATES ARE AT SIX P.M. FOR AN HOUR DEPOSITION, YOU
CAN DO IT.
IF THEY ARE FOR A SUNDAY AT EIGHT IN THE
MORNING, I'M SURE YOU'LL BE ABLE TO DO IT.
MS. BOGEN: I WILL.
THE COURT: ALL RIGHT. GOOD. THANK YOQU.
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ALL RIGHT. SO TRIAL SETTING CONFERENCE ON
FEBRUARY 27TH.
SO NOW, GOING TO THE REQUEST FOR ORDER.
SO THE REQUEST -- I ASSUME A LOT HAS
CHANGED SINCE THE INITIAL EX PARTE REQUEST BECAUSE THIS
FAMILY CARE MONITORING SERVICE IS OUT OF THE PICTURE NOW,
RIGHT?
MR. SALICK: CORRECT.
MS. BOGEN: CORRECT.
THE COURT: HENRY STEWART IS THE MONITOR.
I DON'T WANT TO GET TOO MUCH INTO THE PAST.
THERE WAS NOT A VISIT DECEMBER 20TH. BUT PAPERWORK HAS
BEEN FILLED OUT BY RESPONDENT SINCE THEN?
MR. SALICK: YES. HE HAD A VISIT LAST --
THE COURT: AND HAVE VISITS TAKEN PLACE?
MR. SALICK: YES.
MS. BOGEN: YES. AND THE MAKE-UP VISITS HAVE BEEN
DONE .
THE COURT: ALL RIGHT. SO THERE ARE MAKE-UP
VISITS. AND THESE WERE ADDED TO THE SUNDAY TIME?
MS. BOGEN: YES, YOUR HONOR.
THE COURT: ALL RIGHT. SO THE COURT IS LOATHE TO
MAKE ANY CHANGES.
THE BASIS FOR THE EX PARTE REQUEST FOR
ORDER WAS ESSENTIALLY -- THE ARGUMENT WAS THAT PETITIONER
HAD NOT COMPLIED OR WAS NOT COOPERATING. AND THAT THERE
WAS A PROBLEM WITH THIS OTHER MONITOR. AND NOW YOU HAVE
A NEW MONITOR. THE VISITS ARE HAPPENING. I'M NOT
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INCLINED TO MAKE ANY CHANGES. YOU'RE GOING TO BE GOING
TO TRIAL AS SOON AS I CAN GET YOU TO TRIAL.
MR. SALICK: YOUR HONOR, HERE'S --
THE COURT: GO AHEAD. BUT THAT'S THE TENTATIVE.
I'LL LET YOU ARGUE.
MR. SALICK: THANK YOU. WE LODGED TWO TRANSCRIPTS
WITH THE COURT, THE MOST IMPORTANT ONE BEING THE MAY 1ST
2015 TRANSCRIPT. THAT WAS THE TRANSCRIPT, THE FINAL DAY,
WHERE JUDGE KAUFMAN MADE HER RULING ON PETITIONER'S
REQUEST FOR A DOMESTIC VIOLENCE RESTRAINING ORDER.
GRANTED IT FOR ONE YEAR.
GRANTED THE EXCEPTION FOR BRIEF AND
PEACEFUL CONTACT BETWEEN THE PARTIES AS REQUIRED FOR
COURT-ORDERED VISITATION. THAT'S SPECIFICALLY STATED ON
PAGE 66 AT LINES 26 THROUGH 28.
COUNSEL AND I HAVE BEEN ARGUING ABOUT THIS.
AND I KEEP REITERATING THAT IT'S SPECIFICALLY EXCLUDED.
HE'S ALLOWED TO HAVE BRIEF AND PEACEFUL -- THE PARTIES
ARE ALLOWED TO HAVE BRIEF AND PEACEFUL CONTACT AS
REQUIRED FOR COURT-ORDERED VISITATION.
THERE IS AN ABUNDANCE OF UNNECESSARY -- ON
BOTH SIDES -- COMMUNICATIONS BETWEEN COUNSEL REGARDING
THE SCHEDULING AND RESCHEDULING OF THE PARTIES' VISITS.
THERE IS NO -- THERE'S NO LEGAL BASIS FOR
COUNSEL TO BLOCK RESPONDENT'S ATTEMPTS TO COMMUNICATE
PEACEFULLY WITH PETITIONER THROUGH OUR FAMILY WIZARD AS
REQUIRED FOR COURT-ORDERED VISITATION.
THE COURT: OKAY. HOLD IT NOW. I'M JUST TRYING
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TO UNDERSTAND WHERE WE ARE. BECAUSE YOUR SPECIFIC
REQUEST HAD TO DO WITH ASKING FOR JOINT LEGAL CUSTODY.
YOU ASKED TO ADD TIME ON TUESDAYS AND
THURSDAYS AFTER SCHOOL. I GUESS CHANGING FROM THE
WEDNESDAY TO TUESDAY AND THURSDAY AFTER SCHOOL. AND
ADDING SATURDAY.
YOU ALSO ASKED -- I THINK THAT WAS FOR A
DIFFERENT EX PARTE APPLICATION -- FOR OUR FAMILY WIZARD.
MR. SALICK: CORRECT. OUR FAMILY WIZARD WAS ASKED
FOR IN A PREVIOUS EX PARTE.
THE COURT: ALL RIGHT.
MR. SALICK: IT WAS SUPPOSED TO BE TRAILED TO
JANUARY 5TH. AND THEN IT WAS MOVED TO TODAY.
THE COURT: BUT WHAT YOU ARE ADDRESSING NOW HAS TO
DO WITH THE OUR FAMILY WIZARD ISSUE.
MR. SALICK: YES. I'M GOING TO GET TO DO A
CROSS-EXAMINING OF THELMONITOR.
THE COURT: OKAY. ALL RIGHT. OUR FAMILY WIZARD
GOES TO THE BOTTOM OF THE LIST. WE'LL DEAL WITH IT.
BUT YOU WANT A CHANGE IN THE CUSTODY ORDER?
MR. SALICK: LEGAL CUSTODY, CORRECT.
THE COURT: INCLUDING NOT MONITORED.
MR. SALICK: CORRECT. CORRECT.
@ THE COURT: .ALU/RIGHT. SO ADDRESS THOSE POINTS.
THOSE ARE ' THE SIGNIFICANT POINTS, SEEMS TO ME.
MR. SALICK: WITH RESPECT TO LEGAL CUSTODY, IN THE
SAME TRANSCRIPT, JUDGE KAUFMAN STATED THAT -- ON PAGES 67
AND 68 -- THAT "AS TIME HAS ELAPSED AND RESPONDENT




CONTINUES TO DRUG TEST NEGATIVE, THE COURT WOULD READILY
EXAMINE JOINT LEGAL CUSTODY."

AMPLE TIME HAS PASSED SINCE THEN. HE'S NOT
EVEN BEING TESTED ANYMORE.

THE COURT: WELL, A LOT HAS HAPPENED BETWEEN THEN

AND NOW, INCLUDING HIM, HAVING SOME KIND OF RELAPSE AND
SOME KIND OF EPISODE THAT CLEARLY INVOLVED DRUGS OR SOME
SORT OF PSYCHOLOGICAL ISSUE.

SO IT'S NOT LIKE EVERYTHING HAS BEEN SMOOTH
SAILING SINCE THEN.

MR. SALICK: NO. BUT HE'S NOT BEING -- IF IT WAS

A PROBLEM, THEN THE COURT WOULD CONTINUE WITH DRUG
TESTING.

DRUG TESTING HASN'T BEEN DONE OVER A YEAR
AND A HALF. SO AMPLE TIME HAS PASSED.

AND ALSO, HE'S NOT BEING TESTED ANYMORE.
HE'S TESTED CLEAN AND THEN HE STOPPED BEING TESTED.

SO I DON'T UNDERSTAND WHY -- SAME THING
WITH THE MONITORED VISITATION. IF IT WAS ANTICIPATED --
I UNDERSTAND THE COURT'S STATEMENTS REGARDING WHAT'S
HAPPENED SINCE THEN. BUT IF JUDGE KAUFMAN ANTICIPATED
THE JOINT LEGAL CUSTODY -- NOT PHYSICAL CUSTODY -- JOINT
LEGAL CUSTODY TO BE REVISITED AFTER LAPSE IN TIME AND
NEGATIVE DRUG TEST, AS WELL AS THE MONITOR BEING

LIFTED -- WHICH SHE WROTE ON PAGES- 68 THROUGH 69. IN HER

TRANSCRIPT, SHE SAID, "SUPERVISED VISITS THROUGH AUGUST

15, 2015. IF TESTING REMAINS NEGATIVE AT THAT TIME, THEN
MONITORED VISITS ARE LIFTED."
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AND THAT'S WHY WE KEEP ASKING FOR MONITORED
VISITATION BE LIFTED. JUDGE KAUFMAN SET UP CONDITIONS
PRECEDENT FOR RESPONDENT TO MEET TO HAVE THE MONITORS
LIFTED. 1IT'S NOW BEEN OVER TWO YEARS. HE'S NOT BEING
DRUG TESTED.

THE COURT: SINCE THE END OF DECEMBER WHEN THE NEW
MONITOR HAS BEEN IN PLACE, HOW HAS THE MONITOR IMPEDED
RESPONDENT'S INTERACTION.WITH THE CHILDREN?

MR. SALICK: SINCE THIS LAST DECEMBER?

THE COURT:  YES. I MEAN, HENRY STEWART CAME ON
BOARD -- I DON'T KNOW WHETHER IT WAS DECEMBER 24 THAT WAS
THE NEXT SUNDAY OR NOT -~

MS. BOGEN: YES, YOUR HONOR. THAT'S CORRECT.

THE COURT: AROUND THEN. SO IT'S ONLY BEEN A
COUPLE OF WEEKS.

BUT AT LEAST I HAVEN'T HAD AN EX PARTE TO
CHANGE THAT MONITOR. THE BALANCE IS THIS:

THE ISSUE- IS -- THE WHOLE POINT OF HAVING A
MONITOR IS SAFETY OF THE CHILDREN. AND IF, ON THE OTHER
HAND, THE MONITORING IMPEDES THE RELATIONSHIP WITH THE
PARENT, THE COURT WILL HEAR ABOUT THAT.

BUT THE PRIMARY ISSUE IS NOT MR. REES'
CONVENIENCE. THE PRIMARY ISSUE IS THE SAFETY FOR CHARLIE
AND SMITH.

I HAVE NO PROBLEM CONTINUING THE MONITOR AT
LEAST UNTIL TRIAL. YOU CAN-MAKE ALL THE ARGUMENTS YOU

WANT TO MAKE AT TRIAL ABOUT:-HOW MONITOR IS NOT NECESSARY.

SOMEONE ELSE COULD BE THE MONITOR. HOW THE VISITS ARE
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GOING VERY WELL.
HOW HAVE THE VISITS GONE SINCE DECEMBER 24,
SIR?
THE RESPONDENT: THEY HAVE BEEN GOING GREAT, YOUR
HONOR .
THE COURT: WELL, THAT'S GOOD.
THE RESPONDENT: THE CHALLENGE HAS BEING THAT IT'S

AN UNNATURAL SETTING FOR THE BOYS TO -- FOR TWO AND A

HALF YEARS TO HAVE A STRANGER, OR SOMEONE WHO THEY GET TO
KNOW, SPEND TIME WITH ME IN NATURAL SETTINGS THAT --

THE COURT: I DON'T KNOW WHAT YOU MEAN BY A
NATURAL SETTING.

MR. SALICK: MR. PERLMUTTER, DURING A CONFERENCE
CALL WITH ME AND COUNSEL -- WHICH I'M SURE SHE'LL
DISPUTE -- MR. PERLMUTTER STATED THAT IT IS UNNATURAL --

MS. BOGEN: OBJECTION. HEARSAY.

MR. SALICK: THIS IS ARGUMENT, COUNSEL. THAT THE
SETTING ITSELF IS UNNATURAL. IT'S A FORCED VISIT TO HAVE
A MAN OR A WOMAN STAND BY AND OVERHEAR AND MONITOR
EVERYTHING AND GO WITH HIM EVERYWHERE AND ACCOMPANY HIM
EVERYWHERE. .

THE COURT: OKAY. LOOK, THE COURT ORDERS
MONITORED VISITS ALL THE TIME. I DON'T KNOW IF IT'S A
LAST RESORT. BUT THE COURT DOESN'T LIKE TO DO IT
WILLY-NILLY UNLESS IT'S NECESSARY.

IT'S CLEARLY NECESSARY INITIALLY HERE.
RESPONDENT'S ARGUMENT IS IT'S NO LONGER NECESSARY.
PETITIONER LIKELY HAS A DIFFERENT ARGUMENT.
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THAT'S A TRIAL ISSUE, AS FAR AS I'M
CONCERNED AT THIS POINT, WHERE RESPONDENT WOULD HAVE THE
BURDEN. '

AND FAIR ENOUGH -- I MEAN, PUT ON PEOPLE

THAT SAY THESE VISITé ARE IMPEDED BECAUSE OF A MONITOR.

OR THERE IS ZERO SAFETY CONCERN.
AND MAYBE THE SAFETY CONCERN IS DOWN TO
ZERO. I DON'T KNOW.

MR. SALICK: BUT THIS COURT HAS POINTED OUT, MOST
RECENTLY IN THE DECEMBER 1ST, 2017 TRANSCRIPT, THAT IT
APPEARS FROM THE A SAFE VISIT REPORTS THAT VISITS ARE
GOING WELL.

THE COURT: YES.

MR. SALICK: THIS COURT HAS POINTED OUT --

COURT: THEY SEEMED THAT WAY.
SALICK: YES.
COURT: THEY SEEMED THAT WAY.

MR. SALICK: YOUR HONOR, BY THAT RATIONALE, THAT
AS LONG AS THE VISITS.ARE GOING WELL AND THEY'RE NOT
IMPEDING OR THEY'RE ALL GOING FORWARD, THEN MONITORED
VISITATION SHOULD BE IN PLACE INDEFINITELY.

THE COURT: NOT INDEFINITELY. YOU'LL HAVE A
TRIAL. AND YOU RAISE THAT ISSUE.

' THIS COMES IN AS AN EX PARTE. AND I'M NOT
GOING TO CHANGE THE MONITOR ON AN EX PARTE EVEN THOUGH
WE'RE SPENDING TIME HERE.
MR. SALICK: IT'S SET ON SHORTENED TIME, I THINK.
THE COURT: THE --




MR. SALICK: YOUR HONOR --

THE COURT: LET ME JUST CUT TO IT. ALL RIGHT?
THE COURT WOULD BE INCLINED TO ORDER OUR
FAMILY WIZARD. THAT'S ANOTHER THING THE COURT DOES
WITHOUT RELUCTANCE.
AND THE COURT .WOULD ENTERTAIN SOME
EXPANSION IN THE HOURS, PARTICULARLY ON THE SUNDAY.
MS. BOGEN: CAN --
THE COURT: SO YOU CAN HEAR ABOUT THAT.
FOR INSTANCE, THE MAKE-UP TIME FOR MR. REES
HAS OCCURRED ON RECENT SUNDAYS?
MS. BOGEN: YES.
THE COURT: AND WHAT WERE THOSE HOURS?
MS. BOGEN: SO I NEED TO TELL YOU ONE THING JUST
KNOW . )
THE COURT: OKAY. BUT PLEASE ANSWER MY QUESTION

MS. BOGEN: IT WAS FROM TWO TO SIX. SO WE

THE COURT: ABOUT FOUR HOURS. ALL RIGHT. GOT IT.

MS. BOGEN: YES. AND JUST TO LET YOU KNOW.

THE COURT: ALL RIGHT.

MS. BOGEN: MR. REES MADE A REQUEST THAT THE
WEDNESDAY BE -- HE NO LONGER HAVE THE VISIT ON WEDNESDAY.
AND THAT THE SUNDAY VISIT BE FROM TWO TO SIX.

SO YOUR HONOR SHOULD KNOW THAT WE AGREED TO

THE COURT: ALL RIGHT. SO THERE'S NO LONGER
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WEDNESDAY VISITS?

MS. BOGEN: THAT'S CORRECT. THERE IS NO LONGER
WEDNESDAY VISITS. ‘

THE COURT: ALL RIGHT. I WON'T ASK WHY.

MS. BOGEN: I DON'T KNOW WHY.

THE COURT: ALL RIGHT.

MS. BOGEN: BUT JUST TO ANSWER YOUR QUESTION, WE
AGREED TO THE TWO TO SIX ON SUNDAY.

AND I DON'T KNOW IF‘YOU WANT ME TO DO --

THE OUR FAMILY WIZARD IS -- THERE IS NO NECESSITY TO THAT
ISSUE NOW BECAUSE THE VISIT IS FROM TWO TO SIX ON SUNDAY
AND THE MONITOR COMES AT TWO. IT'S OVER AT SIX. THERE
HASN'T BEEN ANY COMMUNICATION.

THE COURT: WHAT'S THE REASON IT'S --

MS. BOGEN: BECAUSE MR.' REES IS GOING -- THERE IS
A -- WHAT COUNSEL -- THERE IS A DV ORDER IN EFFECT RIGHT
NOW. THERE HAVE.BEEN TWO RENEWALS. THERE IS A DV ORDER.

THE COURT: YES. BUT SO WHAT? OKAY. BUT --

MS. BOGEN: THE COMMUNICATION, THERE IS NOTHING TO

COMMUNICATE ABOUT.

ALL HE WANTS TO DO ~-- ALL HE WANTS TO DO

IS -- IF THERE IS NO -- THERE IS NO -- HIS REASON FOR
WANTING OUR FAMILY WIZARD --

THE RESPONDENT: IT'S TO BE A CO-PARENT.

MS-. BOGEN: -- IS SIMPLY TO CHANGE THE TIME.

THE COURT: OKAY. STOP. STOP, MS. BOGEN.

MS. BOGEN: -OKAY.

THE COURT: ©LOOK, IF YOU THINK THAT THE




RESPONDENT'S USE OF OUR FAMILY WIZARD IS ABUSIVE, OR
OUTSIDE WHAT IS COVERED BY ANY EXISTING ORDERS, THEN
YOU'LL HAVE A CLEAR RECORD OF IT THROUGH OUR FAMILY
WIZARD. YOU CAN BRING THAT TO THE ATTENTION OF THE
COURT. AND YOU CAN ARGUE AS YOU WISH.
BUT IT SEEMS TO ME THAT WHAT THE COURT
CANNOT DO IS THE COURT CANNOT --
MR. SALICK: MAKE A PROPHYLACTIC ORDER.
THE COURT: WELL, AS A MATTER OF PRIOR RESTRAINT,
STOP PARTIES FROM COMMUNICATING WITH EACH OTHER.
WHAT THE COURT CAN DO IS IMPOSE
CONSEQUENCES FOR ABUSIVE COMMUNICATION. I THINK THAT'S
WHAT WE CAN DO.

MS. BOGEN: EXCEPT THAT --

~

THE COURT: THERE IS AN EXISTING ORDER TO PROHIBIT
COMMUNICATION UNLESS IT DEALS WITH THE SUBJECT MATTER
HAVING TO DO WITH CUSTODY OF THE CHILDREN.

THERE'S NOTHING THAT A COMMUNICATION TO
SAY, "I CAN'T MAKE A CERTAIN DATE," OR "CAN WE MOVE IT
FROM ONE TO FIVE ON THIS DATE," OR MOM SAYING, "SMITH HAS
THE FLU" -- THAT OUGHT TO BE FAIR GAME.

WHY SHOULDN'T THAT BE IN OUR FAMILY WIZARD
WHERE THERE'S A RECORD?

MS. BOGEN: I'M GOING TO TELL YOU HOW RIDICULOUS
THAT 1IS.

FIRSTLY, THAT PUTS THE -- LET'S SAY HE
DOESN'T MAKE THE VISIT. IT PUTS THE BURDEN ON MY CLIENT
TO HAVE TO CONTACT THE MONITOR. THE MONITOR GETS AN
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E-MAIL.
THIS IS LIKE -- IT'S BEEN SO OVERBLOWN.

THE COURT: WAIT. STOP. I DON'T SEE HOW THAT HAS
ANYTHING TO DO WITH THE REQUEST TO USE OUR FAMILY WIZARD
AS THE METHOD OF COMMUNICATION.

MS. BOGEN: THERE WOULD BE NO POINT. BECAUSE IF
HE SAYS -- HE --

THE COURT: ALL RIGHT.

MS. BOGEN: I JUST WANTED --

THE COURT: I'M UNPERSUADED. WE'RE ENDING THAT
DISCUSSION.

ALL RIGHT. WHAT HAPPENED ON WEDNESDAYS?
WHY IS THAT NOT SOMETHING RESPONDENT WANTS?

MR. SALICK:* WITH RESPECT TO THE WEDNESDAY VISITS,
FIRST OF ALL, THERE WAS A -- THE COST IS AN ISSUE
BECAUSE IF YOU DO IT ON SUNDAY, THERE'S ONLY ONE --
YOU'RE ONLY PAYING FOR TRANSPORTATION TWO TIMES AS
OPPOSED TO FOUR TIMES.

THE COURT: ALL RIGHT. OKAY.

MR. SALICK: PLUS THE CHILDREN WANTED IT.

AND THERE'S SOMETHING TO BE SAID ABOUT THE
CONTINUITY OF A VISIT OF FOUR HOURS VERSUS --

THE RESPONDENT: I WANTED FOUR HOURS TO SEE A
MOVIE ON A VISIT;

THE COURT:" ALL RIGHT. GOT IT. THAT ALL MAKES
SENSE TO ME. AND PETITIONER HAS AGREED. SO I AGREE WITH
THAT. THAT'S FINE.

SO THE RECORD IS CLEAR. THE PARTIES HAVE




STIPULATED THAT THE VISITS WILL BE EACH SUNDAY FROM TWO

P.M. TO SIX P.M.

MS. BOGEN: THAT'S CORRECT, YOUR HONOR.

THE COURT: ALL RIGHT. FINE.

MR. SALICK: YOUR HONOR, MY CLIENT IS ASKING ME IF
THE COURT IS WILLING TO DO SATURDAYS OR EXTEND OUT THE
SUNDAY VISITS.

o g o0 U W NN

THE COURT: I'D ENTERTAIN EXTENDING THE SUNDAY
VISITS. WHY NOT ONE TO SIX? ANY PROBLEM WITH THAT?
MS. BOGEN: NO.
THE COURT: ALL RIGHT.
MR. SALICK: TWELVE TO SIX?
THE COURT: DON'T PUSH IT.
MS. BOGEN: SO HE JUST SAID THAT HE DIDN'T HAVE
THE MONEY. I JUST WANT TO TELL YOU HOW THE -- HE DIDN'T
HAVE THE MONEY FOR THE WEDNESDAY, BUT NOW WE'RE GOING TO
PAY THE MONITOR THE EXTRA TWO HOURS.
IT MAKES ABSOLUTELY NO SENSE. I JUST WANT
YOUR HONOR TO KNOW. THIS IS A GAME.
THE COURT: MAKE THE ARGUMENT AT TRIAL.
ALL RIGHT. HERE'S THE ORDER.
MR. SALICK: I'M SORRY, YOUR HONOR. ONE LAST

JUDGE LEWIS, AT THE EX PARTE HEARING,
CHANGED THE PAYMENT OF THE MONITOR COST TO RESPONDENT

PAYS A HUNDRED PERCENT, AND THEN PETITIONER SHALL

REIMBURSE.

THE COURT: WITHIN 72 HOURS.




MR. SALICK: YES.

MS. BOGEN: AND SHE HAS. AND I HAVE THE PROOF OF
PAYMENTS.

MR. SALICK: THEY HAVE BEEN SPLITTING IT ALL THE
WAY UP UNTIL THAT POINT. THERE WAS SOME DELAY IN GETTING
PETITIONER TO REIMBURSE. CAN WE GO BACK TO THE WAY IT
USED TO BE?

THE COURT: WAIT. REIMBURSING FOR HALF OR ALL?

MS. BOGEN: NO. SHE REIMBURSES FOR HALF.
COURT: RIGHT.

MS. BOGEN: AND SHE'S BEEN DOING IT IN 72 HOURS.
AND I HAVE THE PROOF OF PAYMENTS.

THE COURT: OKAY. AND IS THERE ANY ARREARS THAT'S
OWED FOR THIS?

MS. BOGEN: NO.

THE RESPONDENT: YES.

YES. I DON'T RECEIVE THEM WITHIN 72 HOURS.

MR. SALICK: SO YOUR HONOR, CAN WE GO BACK TO
PAYING THE WAY IT USED TO BE, WHICH IS THEY EACH PAY
HALF.

COURT: HOLD IT.

MS. BOGEN: I HAVE --

THE COURT: I DON'T THINK THAT'S BEFORE THE COURT.
I'VE GOT A REPRESENTATION FROM MS. BOGEN THAT THE
PAYMENTS HAVE BEEN MADE WITHIN 72 HOURS OF NOTICE.

MS. BOGEN: AND I PROVIDED PROOF TO COUNSEL. I
SENT HIM COPIES OF EVERYTHING THAT'S BEEN PAID. HE GETS
PAID THROUGH BILL PAY DIRECTLY FROM A BANK TO --
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THE COURT: ALL RIGHT. SO THE COURT WILL SEE
THOSE RECORDS.
ALL RIGHT. HERE'S THE ORDER:
TRIAL SETTING CONFERENCE -- JUST TO
REPEAT -- IS FEBRUARY 27TH, 2018, 8:30 A.M. IN THIS

DEPARTMENT .

MR. SALICK: IS YOUR HONOR GOING TO BE HERE STILL?

THE COURT: ON THAT DATE, I'LL BE HERE.

MR. SALICK: OKAY.

THE COURT: THE PARTIES HAVE STIPULATED THAT THE
WEDNESDAY VISITS FOR RESPONDENT/FATHER WILL NOT TAKE
PLACE. _

THE COURT ORDERS THAT THE VISITS WITH
RESPONDENT/FATHER WILL BE EACH SUNDAY FROM ONE P.M. TO
SIX P.M.. THEY WILL BE MONITORED BY HENRY STEWART.

RESPONDENT WILL ADVANCE THE COSTS.
PETITIONER SHALL PAY WITHIN 72 HOURS OF NOTICE OF THOSE
PAYMENTS.

MR. SALICK: YOUR HONOR --

THE COURT: HOLD IT.

AND THE COURT ORDERS THAT THE PARTIES
ENROLL IN OUR FAMILY WIZARD WITHIN 48 HOURS OF THIS

ORDER. THERE'S A LOG ON EACH DAY. THEY RESPOND TO THE

OTHER WITHIN 24 HOURS IN POLITE AND BUSINESSLIKE TONES.
' THE COMMUNICATiON WILL BE ABOUT THE
CHILDREN.
THE COURT.UNDERSTANDS'THAT RESPONDENT HAS
WITHDRAWN HIS DESIGNATION OF THREE THERAPISTS FROM HIS
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WITNESS LIST AND THEREFORE NO DISCOVERY WILL BE NECESSARY
FOR THEM.
I THINK THAT'S IT.

MS. BOGEN: YOUR HONOR, I JUST WANT TO BE CLEAR.
SHE'S REIMBURSING ONE-HALF.

THE COURT: YES.

MS. BOGEN:  I'M SORRY.

THE COURT: NO. THAT'S ALL RIGHT. I WASN'T
CLEAR. SO THE REIMBQRSEMENT IS FOR HALF THE COSTS OF THE
MONITORING --

MS. BOGEN: .THANK‘YOU.

MR. SALICK: YOUR HONOR, IS IT --

COURT: -- BY THE PETITIONER.

MR. SALICK: IS IT POSSIBLE TO HAVE RESPONDENT

SEND PROOF OF PAYMENT .TO PETITIONER THROUGH OUR FAMILY

WIZARD SINCE IT'S RELATED TO THE VISITATION?

THE COURT: I DON'T SEE WHY NOT.

MS. BOGEN: WELL, THIS IS WHAT HAPPENS. HE
DOESN'T PAY HENRY STEWART'S AGENCY ON EACH VISIT. HE
COMBINES THEM. SO WE HAVE TO WAIT UNTIL HENRY -- I MEAN,
THIS IS SO SIMPLE. HENRY JUST SENDS HER AN INVOICE THAT
SAYS WHEN IT'S PAID.

HE DOESN'T PAY FOR EVERY VISIT WHEN IT
HAPPENS. SOMETIMES HE WAITS.

MR. SALICK: SO HE SENDS HER PROOF OF PAYMENT.

MS. BOGEN: I WANT -- IT'S SO MUCH EASIER FOR
HENRY STEWART SIMPLY TO SEND HER A BILL. AND HE SENT IT
TO HER BY E—MAIL THAT SAYS IT'S PAID.




IT'S SIMPLE. I DON'T -- WE DON'T NEED TO

COMPLICATE THIS BY THREE COMMUNICATIONS.
SALICK: SO I'M TRYING TO CUT COUNSEL OUT OF

BOGEN: COUNSEL ISN'T --
MR. SALICK: -- BY MAKING IT BETWEEN THE PARTIES.
MS. BOGEN: COUNSEL ISN'T INVOLVED. HENRY STEWART

(o< TG T, S R S VURE G S

SENDS IT TO MY CLIENT.

Xo}

THE COURT: WHEN DOES HENRY STEWART SEND A NOTICE

—
o

TO PETITIONER?

MS. BOGEN: EXACTLY WHEN HE'S PAID.

THE COURT: THE SAME DAY. THE SAME HOUR.

MS. BOGEN: IF HE --

THE COURT: BECAUSE THE 72 HOURS --

MS. BOGEN: THAT'S CORRECT.

THE COURT: THE 72 HOURS STARTS WHEN YOU KNOW.

HE --

MS. BOGEN: THAT'S CORRECT.

THE COURT: WHEN YOU KNOW IT'S LATE -- YOU KNOW,
THREE DAYS LATER -- THEN THAT DOES PREJUDICE THE
RESPONDENT.

MS. BOGEN: NO. HE SENDS THAT RIGHT AWAY. IT'S
JUST IN THE PAST, MR. REES HASN'T PAID FOR EACH VISIT.
HE COMBINED TWO. SO WE DIDN'T RECEIVE PAYMENT --

THE COURT: HERE'S THE THING. THE COURT WILL NOT
PRECLUDE RESPONDENT FROM SENDING TO PETITIONER THROUGH
OUR FAMILY WIZARD NOTICE THAT HE HAS PAID HENRY STEWART.

HE SHOULD SAY WHEN AND HOW MUCH. AND THAT'S IT. AND NO




1 | SNARKY COMMENTS. THAT'S IT.

2 HENRY STEWART WiLL CONTINUE TO NOTIFY

3 | PETITIONER OF THE PAYMENT. THEN THERE'S DOUBLE PROOF OF
4 | THE PAYMENT.

5 MS. BOGEN: OKAY.

6 THE COURT: ALL RIGHT?

7 MS. BOGEN: OKAY.

8 MR. SALICK: THANK YOU.

9 THE COURT: GOOD LUCK. WE'LL SEE YOU ON FEBRUARY
10 | 27TH.

11 MS. BOGEN: THANK YOU.

12 MR. SALICK: DO I PREPARE THE ORDER AFTER HEARING,

13 | YOUR HONOR?

14 THE COURT: NO NEED FOR THAT. SAVE THE MONEY.
15 MR. SALICK: OKAY. GREAT.

16 » MS. BOGEN: THANK YOU.

17
18 (THE ABOVE PROCEEDINGS WERE CONCLUDED.)
19
20
21
22
23
24
25

26
27
28




SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

DEPARTMENT NO. 63 HON. BRUCE G. IWASAKI, JUDGE

IN RE THE MARRIAGE OF
PETITIONER: DANA REES
AND CASE NO. BD 617933

RESPONDENT : JONATHAN REES REPORTER'S
CERTIFICATE

I, SANDRA GECO, OFFICIAL REPORTER OF THE

SUPERIOR COURT OF THE STATE OF CALIFORNIA, FOR THE COUNTY

OF LOS ANGELES, DO HEREBY CERTIFY THAT THE FOREGOING
/

PAGES 1 THROUGH 43, INCLUSIVE, COMPRISE A TRUE AND
CORRECT TRANSCRIPT OF THE PROCEEDINGS HELD IN THE
ABOVE-ENTITLED MATTER REPORTED BY ME ON MONDAY, JANUARY

22, 2018.

DATED THIS 24TH DAY OF JANUARY, 2018.

f m//uéw

OFFICIAL REPORTER, CSR NO. 3806
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PROOF OF SERVICE
CCP §§ 1010.6, 1011, 1013, 1013a, 2015.5; Cal. Rules of Court, Rules 2.260, 2.306 [Rev. 1/1/09]

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES:
1. At the time of service | was over 18 years of age and not a party to this action.

2. My residence or business address is [X] Bogen Family Law Group, 15760 Ventura
Boulevard, 7th Floor, Encino, CA 91436; [] Nationwide Legal Express, 1609 James M.
Wood Blvd., Los Angeles, CA 90015.

[X] The fax number or electronic notification address from which | served the
documents is: jbogen@bogenfamilylawgroup.com

On October 17, 2018, | served the following document(s):

PETITIONER'S EVIDENTIARY MOTION IN LIMINE TO STRIKE ALL
TESTIMONY/FINDINGS REGARDING RESPONDENT'S WAIVE OF
PSYCHOTHERAPIST/PATIENT PRIVILEGE AND HEARSAY TESTIMONY
OF THIRD PARTY WITNESSES AND TO STRIKE FINDINGS OF PPA
BASED UPON SAME

| served the documents on the person or persons below, as follows:

a. Name of person served:

Nicholas A. Salick Esq. Salick Family Law Group, APLC, 9595 Wilshire
Boulevard, #900, Beverly Hills, CA 90212 ;

] (Complete if service was by personal service, mail, overnight delivery, or
messenger service.) Business or residential address where person was
served: As stated in 5.a. above
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(Complete if service was by fax or electronic service.)

(1 Fax number or electronic notification address where person was
served: nas@salickfamilylaw.com

(2) Time of service: 12:30 p.m.

The names, addresses, and other applicable information about persons
served is on the Attachment to Proof of Service—Civil (Persons Served)
(form POS-040(P)).

The document(s) were served by the following means:

a. 0 By personal service. | personally delivered the documents to the
persons at the addresses listed in item 5.

(1 For a party represented by an attorney, delivery was made to the
attorney or at the attorney's office by leaving the documents, in
an envelope or package clearly labeled to identify the attorney
being served, with a receptionist or an individual in charge of the

1
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15760 Ventura Boulevard, 7th Floor
Encino, California 91436
Phone: (818) 788-8100 Fax:(818) 788-8101

BOGEN FAMILY LAW GROUP

O O 0 ™
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28

office, between the hours of nine in the morning and five in the
evening.

(2) For a party, delivery was made to the party or by leaving the
documents at the party's residence with some person not
younger than 18 years of age between the hours of eight in the
morning and six in the evening.

By United States mail. | enclosed the documents in a sealed envelope
or package addressed to the persons at the addresses in item 5§ and
(specify one):

(M | | deposited the sealed envelope with the United States
Postal Service, with the postage fully prepaid.

(2) 1] | placed the envelope for collection and mailing, following
our ordinary business practices. | am readily familiar with
this business's practice for collecting and processing
correspondence for mailing. On the same day that
correspondence is placed for collection and mailing, it is
_deposited in the ordinary course of business with the
United States Postal Service, in a sealed envelope with
postage fully prepaid.

| am a resident or employed in the county where the mailing occurred.
The envelope or package was placed in the mail at Beverly Hills,
California.

By overnight delivery. | enclosed the documents in an envelope or
package provided by an overnight delivery carrier and addressed to the
persons at the addresses in item 5. | placed the envelope or package for
collection and overnight delivery at an office or a regularly utilized drop
box of the overnight delivery carrier.

By messenger service. | served the documents by placing them in an
envelope or package addressed to the persons at the addresses listed in
item 5 and providing them to a professional messenger service for
service. (A declaration by the messenger must accompany this Proof of
Service or be contained in the Declaration of Messenger below.)

By fax transmission. Based on an agreement of the parties to accept
service by fax transmission, | faxed the documents to the persons at the
fax numbers listed in item 5. No error was reported by the fax machine
that | used. A copy of the record of the fax transmission, which | printed
out, is attached.

By electronic service. Based on a court order or an agreement of the
parties to accept service by electronic transmission, | caused the
documents to be sent to the persons at the electronic notification
addresses listed in item 5. | did not receive, within a reasonable time
after the transmission, any electronic message or other indication that
the transmission was unsuccessful.

2
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| declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct.

Date: October 17, 2018
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